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What Are Our Goals?

Å Defining Independent Contractors (IC)

Å Identifying and completing all required 
documentation for processing IC forms

Å Directions for the completion of IC Forms by 
Project Directors

Å Submission of IC Forms to The Office of Grants 
Management (OGM) for review and approval for 
payment to IC

Å Steps taken by OGM to process IC 

Å Q&A Session
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What are Independent 
Contractors?

Å Independent contractors (ICs) are 
people who are in business for 
themselves.

Å Independent contractors earn 
their livelihoods from their own 
independent businesses instead 
of depending upon an employer 
to earn a living.

Å Independent contractors are 
sometimes called consultants, 
freelancers, self - employed, and 
even entrepreneurs and business 
owners. 

Å IRS 20 Factors are used to 
Classify Independent Contractors
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Possible Exceptions For Completing 
¢ƘŜ нл CŀŎǘƻǊǎΧ

Å If the payee is a NYS, RF or Stony Brook University 
Employee, please DO NOT proceed with the 20 
factors. He or She must be paid through 
payroll/extra service or dual employment.

Å Lecturer or Honorarium Payment

Å A person cannot have both an employment 
relationship and an independent contractor 
relationship with the same organization.  For this 
reason, a SUNY- paid employee who gives a SUNY -
sponsored lecture would be compensated through 
SUNY's extra - service payroll process.

Å Likewise, a Research Foundation employee who 
gives a RF sponsored lecture would be compensated 
through the Research Foundation's payroll process.
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Honorarium Payments

ÅAn honorarium is usually paid to a 
lecturer or speaker when the speaking 
engagement is not extensive. Under 
these circumstances the project director 
may offer to pay expenses plus an 
honorarium or just an honorarium.
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Is He/She an Employee or IC?

Å In general an employee is subject 
to the control of the employer as 
to what work must be done and 
how the work must be done.

Å It is not necessary that the 
employer actually direct or 
control the manner in which the 
services are performed; it is 
enough that the employer has the 
right to do so.

Å Under the common law rules 
cited in IRS rulings, an employee -
employer relationship exists 
when the organization for which 
services are performed has the 
right to control and direct the 
individual who performs the 
services, not only as to the result 
accomplished by the work, but 
also as to the details and means 
by which the result is 
accomplished.
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IRS Categories of Evidence

Å The IRS has categorized the facts that provide 
evidence of the degree of control and 
independence in the relationship between the 
worker and the business into the following 
three categories:

Å Behavioral Control
Å Financial Control
Å Type of Relationship

Å These "categories of evidence" can be used 
when examining a work relationship to make 
an independent contractor - employee 
determination. All evidence of control and 
independence must be examined. 
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Behavioral Control

Å Facts in this category are those that illustrate 
whether there is right to direct or control how 
the worker per - forms the specific task for 
which he or she is hired. 

These include the type and degree of:

Å instructions the business gives the worker.

Å training the business gives the worker.
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Financial Control

Å Facts in this category are those that illustrate whether there is right to direct 
or control how the business aspects of the worker's activities are conducted. 

These include:

Å the extent to which the worker has unreimbursed business expenses

Å the extent of the workerõs investment

Å the extent to which the worker makes services available to the relevant 
market

Å how the business pays the worker

Å the extent to which the worker can realize a profit or incur a loss
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Type of Relationship
Å This category includes facts that illustrate how the parties 

perceive their relationship. These include

Å written contracts describing the relationship the parties 
intended to create.

Å whether the business provides the worker with employee -
type benefits, such as insurance, a pension plan, vacation 
pay, or sick pay.

Å the permanency of the relationship.

Å the extent to which services performed by the worker are a 
key aspect of the regular business of the company.

Å the right to discharge a worker and the right to terminate 
work without incurring a penalty.

Å IRS Publication 15 - A, 

http://www.irs.gov/pub/irs - pdf/p15a.pdf
"Employerõs Supplemental Tax Guide," also provides descriptions of 
the categories and examples for different types of industries. 
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The Correct Classification of 
Independent Contractors 
is a High Priorityé

ÅThe Research Foundation (RF) is 
responsible to ensure that workers are 
properly classified when reviewing 
application budgets and when hiring 
an employee or engaging an 
independent contractor.

ÅThe Research Foundation (RF) is legally 
obligated to properly classify 
individuals even if a sponsor provides 
funds for independent contractors in 
an award. 



RF Is Responsible to Properly Classify 
Individuals as ICõs

Å Classifying a worker as 
an independent 
contractor rather than 
as an employee may
appear to result in 
financial savings and 
less paperwork.

Å However, if the 
employee is 
misclassified as an 
independent 
contractor, these 
perceived advantages 
are offset by the 
potential penalties that 
could be assessed by 
the Internal Revenue 
Service (IRS) or New 
York State Department 
of Labor, by potential 
Workers' Compensation 
or unemployment 
claims, and by liability 
or malpractice suits. 
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The IRS 20 Factors and Required 
Documentation

Å The Common Law Test is used to help Identify and 
Classify an Individual as an Independent Contractor

Å These 20 Factors should be answered by the Project 
Director as an aid for proper classification

Å The responses to these 20 Questions should be 
submitted to The Office of Grants Management 
accompanying the following documentation

1. Completed Independent Contractor/Lecturers Service 
Form

2. CV or Resume of Payee

3. Formal Independent Contractor Agreement for 
Amounts if $10,000 or above within a 12 month period
(See Exhibit A)
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Common - Law Factors 
Indicating Employee Status

òIRS 20 FACTORS OF THE òCOMMON LAW TESTó
The following factors will assist in determining whether a worker is an employee 
or an Independent Contractor. Please include additional information not covered 
by the òCommon Law Testó that clarifies or supports the workerõs classification. 
Please respond to each of the following questions and Attach an RF Independent 
Contractor Form, CV and Other Required Documentation.

1. Compliance with instructions ðemployees must comply with another personõs 
instructions on when, where, and how the work is performed. In a true 
Independent Contractor relationship, the only control to which the contractor is 
subject is the result.

Does the worker (not the employer) control the means and method of how the 
work is done?

Yes  No 

Does the worker perform the task without supervision from the firm 
(Contracting Department)?

Yes No 

Á A worker who must comply with other personsõ instructions about when, where 
and how he or she is to work is ordinarily an employee. This factor is present 
when the person for whom the services are performed has the right to require
compliance.



2.   Training required ðIndependent Contractors are not normally trained and are 
hired for their expertise in a field.

Is the worker engaged in an activity requiring extensive skill, education, or 
expertise?
Yes  No  

Á Requiring an experienced employee to work with the worker, corresponding 
with the worker, requiring the worker to attend meetings or using other 
training methods indicates the person for whom the services are performed 
wants them done in a particular method or manner.

3.    Interaction of services into business operations ðemployeeõs services are usually 
a vital part of the daily operation of an employerõs operation.
Are the services performed by the worker required for the daily operation of 
the business (hiring department)?
Yes  No  

Á Integrating the workerõs services into the business operations generally shows 
that he or she is subject to direction and control. When the success or 
continuation of a business depends to an appreciable degree on the 
performance of certain services, the workers who do them must necessarily be 
subject to a certain amount of control by the business owner.

4.   Services rendered personally ðemployees personally render the services, while 
contractors may delegate such work to others.

Does the worker have the option of delegating work (to non - employees)?
Yes  No  

Á If the worker must render the services personally, presumably the person for 
whom they are performed is interested in the methods used to accomplish the 
work as well as in the results. 16
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Common - Law Factors - Continued

5.   Hiring, supervising, and paying assistants ðusually individuals who perform all 
these functions are treated as Independent Contractors.

Does the worker hire, supervise, and pay assistants?
Yes No

Hiring, supervising and paying assistants. 

Å If the person for whom the services are performed hires, supervises and pays 
assistants, that generally shows control over the workers on the job. However, 
if one worker hires, supervises and pays the other assistants under a contract 
in which the worker agrees to provide materials and labor and is responsible 
only for attaining a result, this indicates independent contractor status.

6.  Continuing relationship ðemployees are usually hired for an ongoing period, 
while a contractorõs work ends when the job does.

Is the job of relatively short duration?
Yes No 

Å A continuing relationship between the worker and the person for whom the 
services are performed indicates an employer - employee relationship exists. 
This may occur when work is performed at frequently recurring although 
irregular intervals.

7. Set hours of work ðemployees should adhere to a work schedule established 
by the employer.

Is routine or schedule established only by the worker?
Yes No 

Å If the person for whom the services are performed establishes set work hours, 
this indicates control. 
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Common - Law Factors - Continued

8.    Full time required ðgenerally, employees work full - time for an employer, while 
Independent Contractors work when and for whom they choose.

Does the worker offer their services out to the general public?

Yes No 

Á If the worker must devote himself or herself substantially full - time to the 
business of the person for whom the services are performed, the latter has 
control over the amount of time the worker spends working and implicitly 
restricts the worker from doing other gainful work. An independent contractor, 
on the other hand, is free to work when and for whom he or she chooses.

9. Performing work on employerõs premiseðthose working at the employerõs site 
may be viewed as employees.

Where will work be performed? 

_____________________________________

Á If the individual performs the work on the premises of the person for whom the 
services are performed, this suggests control over the worker, especially if the 
work could be done elsewhere. Work done off the premises, such as at the 
workerõs office, indicates some freedom from control. However, this fact by itself 
does not mean the worker is not an employee. The importance of this factor 
depends on the nature of the service involved and the extent to which an 
employer generally would require that employees perform such services on the 
premises. Control over the place of work is indicated when the person for whom 
the services are performed has the right to compel the worker to travel a 
designated route, to canvass a territory within a certain time frame or work at 
specific places.
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10.   Services performed in order or sequence ðpersons told to perform work in a 
certain sequence generally are considered employees.

Does the worker determine how to accomplish the job?
Yes No 

ÁIf a worker must perform services in the order or sequence set by the person for      
whom the services are performed, that factor shows the worker is not free to follow 
his or her own pattern of work but must follow the established routines and 
schedules of the employer. Often, because of the nature of an occupation, the person 
or persons for whom the services are performed do not set the order of the services 
or set it infrequently. Retaining the right to do so is sufficient to show control.

11.   Oral or written reports ðemployees are more likely to be required to submit 
regular reports to the employer.

Are regular status reports from the worker required?

Yes No 

ÁA requirement that the worker submit regular or written reports to the person or 
persons for whom the services are performed indicates a certain degree of control.

Common - Law Factors - Continued



Common - Law Factors - Continued

12.   Payments by hour, week, month ðtypically, employees are paid on a 
regular basis, while independent contractors are compensated based on pre -
established òflató fee and paid in a lump sum at the completion of the job.

Will the worker be paid (Please check one): 
hourly ____
bi - weekly ____, or
lump sum ____ at completion of job.

Å Payment by one of these three methods generally points to an employer -
employee relationship, provided this method is not just a convenient way of 
paying a lump sum agreed upon as the cost of a job. Payment made by the job 
or on a straight commission basis generally indicates the worker is an 
independent contractor.

13. Payment of business and/or travel expenses ð
employer payments of a personõs work- related travel expenses generally 
indicates employee status.

Did the worker submit separate travel expenses?
Yes No

Á If the person for whom the services are performed generally pays the workerõs 
business and travel expenses, he or she is ordinarily an employee. To control 
expenses, an employer usually retains the right to regulate and direct the 
workerõs business activities.

14. Furnishing of tools and materialsςemployees, not individual contractors,
are generally provided with supplies.

Does the worker provide their own instruments or tools?
Yes No

Å The fact the person for whom the services are performed furnishes significant tools, materials 
and other equipment tends to show the existence of an employer-employee relationship. 20
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15.  Significant investment ðindividuals who have a  significant personal 
investment in the facilities they use for work are normally independent 
contractors.

Does the worker have a significant monetary or capital investment in the 
project?
Yes  No 

Á If the worker invests in facilities not typically maintained by employees (such
as an office rented at fair value from an unrelated party) and uses them to
perform services, that tends to indicate the worker is an independent
contractor. On the other hand, lack of investment in facilities indicates
dependence on the person for whom the services are performed for such
facilities. Accordingly, an employer employee relationship exists.

16.   Realization of profit or loss ðunlike employees, Independent Contractors 
realize a profit or loss based on their success in performing a service.

Does the worker have a risk of financial loss if services are not delivered?
Yes  No   

Á A worker who can realize a profit or suffer a loss as a result of his or her 
services (in addition to the profit or loss ordinarily realized by employees) is 
generally an independent contractor. The worker who cannot is an employee. 
For example, if a worker is subject to a real risk of economic loss due to a 
significant investment or a bona fide liability for expenses, such as salary 
payments to unrelated employees, that indicates the worker is an 
independent contractor. The risk a worker will not receive payment for his or 
her services, however, is common to both independent contractors and 
employees and thus is not sufficient to support independent contractor 
treatment.

Common - Law Factors - Continued



Common-Law Factors - Continued

17.  Working for more than one firm at a time ðindividuals who perform 
services available to the general public are usually treated as 
independent contractors.

Does the worker have multiple sources of income from the services 
being performed?

Yes  No  

Å If a worker performs more than minimal services for multiple 
unrelated persons or companies at the same time, that factor 
generally indicates the worker is an independent contractor. However, 
a worker who performs services for more than one person may be an 
employee of each, especially where the two are connected. 

18. Making services available to the general public individuals who   
regularly make their services available to the general public are 
usually treated as Independent Contractors.

Does the worker advertise their services?

Yes No 

Å The fact a worker makes his or her services available to the general 
public on a regular and consistent basis indicates an independent 
contractor relationship.

22



23

Common-Law Factors - Continued

19.  Right to discharge ðEmployees can be fired, while Independent Contractors 
cannot be discharged if they fulfill contract specifications.

Does either party have the right to terminate the
relationship at will?

Yes No 

Á The right to fire a worker is a factor indicating the worker is an employee and the 
person with the right is an employer. An employer exercises control through the 
threat of dismissal, which causes the worker to obey the employerõs instructions. An 
independent contractor, on the other hand, cannot be fired so long as he or she 
produces a result that meets the agreed contract specifications.

20. Right to terminate relationship without incurring liability ðAn employee can 
terminate his employment relationship with his employer at any time, whereas an 
independent contractor may be liable for breach of contract for leaving work 
unfinished.

Does either party have the right to terminate the relationship without
incurring a liability?

Yes No 

Á If the worker has the right to end his or her relationship with the person for 
whom the services are performed at any time without incurring liability, this 
indicates an employer - employee relationship.


